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June 1, 1999

L
B. Michael Verne, Esg—
Premerger Notification Office

Room H-301

Federal ‘I'tade Commission

olh Stree! & Pennsylvania Avenue, MW,
Washington, D.C. 20380

Dear Mr. Veme:
This letter iz to surhnarize conversations that we have had over the past few

weeks coneerning the application of the fling and waiting pedod requirements of the
Hart-Scolt-Rodine Anlitrust Improvernents Act of 1976, as amended, 15 US.C.

§ 18a. 1o the proposed acquisition by a real estate lnvestment trost of yokESecurities
and of parinership interests, as weli as to the concomitant ase®ition by an individual

of voting securities of the real estate investment trust valued at more than 515 million.

As wu discussed, and for the reasppssel forth in this leller, vou apreed that the pro-
poscd dcquisitions WM?::I to the Hari-Scott-Rodine (“TISE") require-
menis.

—

i PROTOSED ACQUISTTIONS BY THE REIT

| A corporatiots that 1s qualified vnder the Internal Revenne Code as a real estats
ivestment wust (the “REIT™, that is itz own ultimate parest entity, and that has total
i assels in excess of $100 million intends Lo acquire 21 scparate entities, The first thee
eniities that the RIZ[T intends to acquire are three separate corporations that are con-
irolled by the same ultimate parent entity, whici: has assets in excess of $10 million.
The RETT will pay in excess of $15 millioo to acquire 130 percent of (he voting secu-
rities of these three corporations. As we discussed and as described in detail below,
thie acquisition of these three corporations wouid be exempt from the HSR reguire-
ments under 16 C.F.R. § 802.4 because the three corporations largely hold assels that
are exempt from the HSR requirements under 15 U.5.C. § 18a(c)2) or under 10
C.F.R. § 802.2, § 802.3, or § 802.5 and the nonexempt assets held by these corpora-
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tions dao not have an aggregate fair market value more than §13 million. The other 18
entitics that the REIT intends to acquire are 18 separate limited partnerships, cach of
which is 115 own ultiniate parent entity and each of which has total assers in exeess of
$10 million. With one exception, the REIT will pay in excess of §13 million for each
limited partnership. Because each limited partnership holds only real property, you
agreed that the acyuisitions ol the 1§ limited partnerships by the RTIT would be ex-
empt trom the HSR requircments. [L mousi be noted, however, that the REIT has en-
tered into a separate agreerent and plan of merger with each of the [ 8 limifed part-
nerships it intends 10 acquire. Each agreement and plan of merger is subject to the
approvat of the lirnited partners of the limited parmership that is the party 10 the par-
licular agreement and plan of merger. Each agreement and plan of merger stands on
its own. That is, the RCIT intends to acquire as many of the limited partnerships that
approve the agreement and plan of merger, and the acquisition of any one limited
partnership does not depend on the acquisition of any other limited parmership. 1t is
puossible, therefore, that the REIT woulkl acquire as many as 18 and a3 few as none of
the 18 limited partnerships.

Al Proposed Acquisition by the REIT of Voting Securities of
Corporations Thal Hold Exempt Assets

LCach of the three separale corporations that the REIT intends w0 acquire is
controlled by the same holding company (*Helding Company™. An individual owns
more than 30 percent of the voting securities of Holding Conpany and, therefore, is
the ulfimare parent entity of each of the three corporations. (Becausc the minority
holders of the first corporation are different from the minority helders of the sceond
and third corporations, the sale of the first corporation is eoverned by one agrecment,
and the sale of the second and third corporations is governed by a separare agree-
meint.)

The first of the three corporations that the REIT intends to acquire (“Advisor
Corporation”) serves as an investment adviser for the REIT, for the 18 limited part-
nerships that the RELT intends te acquire, and for cerlain third partics. Advisor Cot-
porarion advises the REIT and the Hmited purinerships with respect to acquisitions of
rea! property. At present, Advisor Corparation derives most of its income from the
REIT and derives some (less than 10 percent) of its Income from the 18 limited part-
nerships that the REIT intends to acquire. Advisor Corporation derives loss than 15
percert of its income from parties other thai the REIT and the 18 limiwd partnerships
that the RFIT intends to acquire. it is the REIT s prosent intention to continue to op-
erate Advisor Corporatien as Advisor Corporation has been operated in the past. That
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i5. Advisor Comoration will continue to generate a small pertion of its income (less
than 13 percent) from sources other than its prospective parenl curporation (the REIT)
and its prospective related entities (e.g., the 18 limited partncrships).

Under 16 CF.R. § 802 4, the acquisition of an 1ssuer that holds assels that arc
exemptunder 15 U5.C. § 18a(ci 2 orunder 6 CFROGR02.2, § 8023, or § 802,515
exermpt “if the acquired issuer and all entities it controls do not hold other nonexempt
assats with aggregate fair markel value more than $15 million.” 16 C.F.R. § B02.4.
You stated that because Advisor Corporation adviscs the REIT and the 18 limited
partnerships that the REIT intends w acquire with respect to acquisitions of real prop-
erty, the REIT s acquisition of that portion of Advisor Corporation dedicated to ad-
vising the REIT and its related catitics (inchuding those limited partnerships that the
REIT ultimarely acquirgs) would be exempt from the TSR requirements under 16
C.E.R. § 802.2 as an acquisition of assats incidental o the ewnership of real property.
However, you stated that the acquisition of that part of Advisor Corporation that ad-
vises third parties other than the REIT and the limited partnerships acquired by the
REIT would not be exempt from the HSR requircments. You stated that in order to
calculate the value of the nonexempt assets held by Advisor Corporation, ooe would
seek 1o determine the fair market value of the assets of Advisor Corporation that arc
devoted o advising entities other than the REIT and entities the RETT will controi.
You stared, however, that if such a determination could net be made {because, for ex-
ample, the company does not segregale ity assels in Lhal manner), as a proxy one
could apply the percentage of Advisor Corporation’s business that is derived [rom ad-
vising entities other thau the REIT and entities that the REIT will control {which iz
less than 25 percent of Advisor Corporation’s business, even if one assumes thai the
REIT will acquire none of the iimited partnerships) to all of the assets of Advisor
{orporation. Ifthe value of thuse nonexempl assets, logether with the value of other
nonexsmpt assets that the RELT may acquire from the same acquired person, does not
exeeed 515 million, then the acquisition of Advisor Corporation would be exempt
from the HSR requirements. In this case, the value of the nonexempt assers of Adwi-
sor Corporation is less than $2 million.,

The seeond and third corperations that the RETT intends to acquire are closely
related mertpage finance corporations {*First Mortgage Corporation’” and “Scoond
Martgage Corporation™. As set forth abowve, each of these montgage finance compa-
nics - like Advisor Corporation -~ is controlied by the same ultimate parent entity.

First Mongage Corporation hofds chiefly mortpapes, These loans aiso may be
secured hy other assets, incinding teasehold interests and the business enturprise valie
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of the borrower’s business operations. ¥ ou agreed that these assets, because they are
miortgages, would be exempt under 15 ULS.C. § 18alc)(2) and that the additional sceu-
rity would not affect the exemption. First Mortgage Corporation alse holds non-
voiing sceudiiies. You agreed that these assets probabiy would be exempt under 13
11.5.C. § 18a(e)(2) and, in any case, are not covered by the HSK reporting require-
ments for a secondary acquisition. 16 C.F.E. § 801 4.

First Morigage Finance Corporation alse holds other assets. largely cash and
cash equivalents. We did not discuss whether these assets would be exempt under 16
C.F.R. § 8024, The aggregate fair market value of these other assefs is less than $8.5
million.

Second Moitgage Corporation holds assets that chiefly consist of receivables
that are due from First Mortgage Corporation. Y ou agreed that because ihese receiv-
ahles do not represent an actual economic asset that will ultimately be held by the
RELT, because both Second Mortgage Corporation angd First Morigape Corporation
will be owned by the REIT, they need not be considered in the determination of
whether the issuer that is being acquired by the REIT holds nonexempt asscts with an
aggregate fair market value of more thun $15 million under 16 C.F K. § 802.4. Sec-
ond Mortgage Corporalion holds oiher assets, largely cash and offics furnishings and
equipment, We did not disciss whether these assets would be exempt under 16
C.F.R. § 8024, The aggregate fair markel value of these other assets is less than $1.5
million.

In sum, even if all of the assers held by the Fivst Mortgage Corporation and
Second Mortgage Corporation that we did not agree are exempt arc in facl not ex-
empt, the value of those nonexempt assets would not exceed $10 million. Accord-
ingly. the value of those possibly nonexempt assets — together with the value of the
nonexempt portion of the assets of Advisor Corporation (less than 52 million) -
would not exceed $15 million. Therefore, you agreed that the RETT may aequire Ad-
visor Corporation, First Mortgage Corparation, and Sceond Mortgage Corporation
from Holding Company without making an HSE filing,

{We understand that, undse 16 C.F.R. § 802.4, (h¢ aequiring person should
value the nonexempt assets of the issusrs it is avquiring at the time of acquisition
and not by reference to cach issuer’s most recent regularly prepared balance sheet — in
order to determine whether the value of the nonexempt assets held by the issuers ex-
ceods 315 million. We will therefore analyze the assets held by the three taract corpo-
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rations at the time of closing to determine whether they hold in the aggregate nonex-
empt asseis with a fair market value of more than 5135 million.)

B. Propesed Acquisition by the REIT of 13 Limited
Partnerships

The RCIT also intends to acquire 106 percent of the limited partnership inter-
ests of cach of 18 separale limited parterships. Fach of the 18 linited partnerships is
its own ultimate parent entitv. Because the Federal Trade Commission {“FTC™)
views the acquisition of 10 percent of the interests of a partnership as the acquisition
of the assets hetd by the partnership, the acquisition of each of the 18 limitwed partner-
ships would be viewed as the acquisition of the underlying assets of cach limited part-
nership. Each limited partnership holds only real property. You agreed thai the ac-
quisition of these limited partnership interests by the REIT would he exempt from the
LISR requiremenis because the FTC has determined that the acquisition of real prop-
erty by a REIT is exempt from the HSR requirements. 61 Fol, Reg. 13682
(March 28, 1996).

. ACHUISITION BY AN INDIVIDUAL OF YOTING SECURITIES
OF THE REIT

As consideration for acguiring 1) percent of the voting securitics of Adviseor
Corporation, First Mortgaps Corporation, and Second Martgage Corporation and for
acquiring 1040 percent of the limited partnership interests of each of the 18 limited
partnerships, the RETT will issiw: voting securities of the REIT to the selling parties.
As aresult of the transaction, only one person or entity will hold more than 315 mil-
lion warth of voting securities of the REIT — the individual who controls Holding
Cormnpany.

The voting sceurities of the REIT heid by that individual will be less than 14
percent of the outstanding voting securities of the RCIT, Because that individual in-
tends to participate in the formulation, determination, or direction of the hagic bysi-
ness decisions of the issuer, 10 CF.R. § 801.1(1), the acquisilion of voting scouritics
by that individual would net be exempl under 15 T1.5.C. § 18a(c)(9). However, you
agreed that the acquisition ol voling securities of the REIT by that individual would
be exernpt under 16 C.F R. § 802 4 if the nonexempt assets held by the REIT do ot
have an ngeregate fair market value of more than 315 million.

The REIT holds the following assets:
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Real property that is curtently rented (ot held for rent) to entitics not within
the REIT. You agreed that these assets are exempt under 16 C.FIL

§ ROZ.5,

An 83 percent investment in a parmership that holds real propery and a 68
percent invesiment in another partnership that holds real property. The real
property held by these partnerships is currently rented {or held for rent) to
entities not within the REIT. You agreed that these assets are exempt under
Ia CFR §8023.

Bonds collaterized by real estate mortgages. You agreed that these assets
are exempt under 15 TLS.C. § 18afc)(2).

Mortgage notes receivable. You agresd that these assets are cxempl under
13 U8 § 18ale)(2),

Egquipment netes receivable, representing the financing of restagrant
equipment, as well as of fixtures and furndture of real property that is rented
to restawrants. You agreed that these assers would be excmpt under 16
C.F.R. § 802.2{h) as assets inctdental to the ownetrship of retail rental
space.

Cash and cash equivalcats, including certificatss of deposil. These assels
represertt [ 1) fonds that have been generated by rental payvments on the real
property owncd by the RELT, and (2} funds provided Lo the REIT by in-
vestors in the REIT and beld by the REIT [or the purpose of purchasing real
property in the furure, You agreed that these cash instruments would be
exeinpt under 16 CF.R. § 802.2 as asscls incidenlal lo the ownership of
real property, With respect to that pertion of these funds that has been pro-
vided to the REIT for the purpose of purchasing real property in the future,
you stated that in the past the FI'C had determined that such cash would not
be exempt if held by a person that is not a RELT, even If the good faith in-
tention of the person holding the cash was to use it to purchasc excmpt real
property. However, because in this case the REIT not only has indicaled its
goad faith intention o s these lunds o purchase real pfoperty, but aiso is
ebligated under the tax laws 10 use these funds o purchase real property (or
risk losing i1s tax-preferred status), you apreed that the cash and cash
squivalants would be treated as exempt assets for the purpose of determin-
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ing whether the REIT holds nonesempt assels with an apgregate fair market
value of more than 5135 million under 16 C.F.R. § 802.4.

+ Remt receivables and accrued rental income. You agreed that these assels
would be cxempt under 16 C.F.R. § 802.2 as assets incidental to the owner-
ship of real propercy.

* Unaliocated prepaid fees representing the costs of raising (unds fur the
REIT to be used to purchase real property by the REIT. You agreed that
these assets would be exenipt under 16 C.F.R. § 802.2 as assets incidental
io Lthe ownership of real property.

At present, the RETT holds no other assets. Accordingly, because all of the
REIT’s assets are exermpt, the individual’s acquisition of voling secnrities of the REIT
that have a fair market vakue of more than 315 million would be exempt under 16
CFR. §8024

{As set forth shove, we understand thal, under 16 C.F.R. § 802.4, the acquiring
persen should value the nonexempt assets of the issuer i 3s seyuiring at the time of
acquisition — and not by reference to the issuer’s most recent regularly prepared bal-
ance sheet — in order to determine whether the value of the nonexenipt assets held by
the igsuer cxeecds $15 million. We will therefore analyze the assets held by the REIT
atthe time Lthat the individual acquires shares af the REIT to determine whether the
RETT holds in the aggregate nonexempt assets with a fair market value of more than
$13 millien.)

‘Thank you for your assistance in Lhis maller. [ look forward to speaking with
you soor to coifivm that the aatiers set forth in this letter accurately reflec the con-
versations that we have had over Lhe past few weeks,

Sincerely,






